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To:
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Re:

CourtneyNicholls,AssistantVillageManager'ShawnKeough'VillagePresidentand
Councilmembers

Tom Ryan, SPecial Counsel

September 21,2011

State Boundary Commission

Dear Ms. Nicholls, President Keough and Ladies and Gentlemen:

I have been requested by President Keough to lpd't9 the entire council as to the events that

transpired yesteroay,-depLmber 15, 20r ilzitnl doundary commission regar sufficiency hearing,

relative to the Petition io 
'in.otpot"te 

the Village of Dexter as a city'

First of all I will say that after our meeting on Monday evening, september 12h, there was a late

flurry of activities ,o**ing the Findiigs oiirrt" and co-ncrusions of Law provided by the

Boundary commissio;;t"ff ino y'"n torroi,liov tne fl1ng of an amended agenda, which included

as a first *em annexation of land in roo] ro*irthip to-the city of Saline and then our matter,

ol.r"t 1}_1-2,petition for Incorporation of the Village of Dexter.

our matter basically covered two (2) issues: (1) the release.of the Memorandum from the Attomey

General to the Boundary commission 
"r 

to *n6ther or not that should be made a public document

as it had been referenced in the proposeJnnoingr and Fact and conclusions of Law, and (2) the

action on the main issue of the legal sufficiency of-the petition effort for and on behalf of the village'

Assistant Attorney General, George Elworth, was Rresgllat the meeting for and in the stead of his

associate, Stephen Rideout, who was ,linb Augirst 18h meeting, and basically Mr' Elworth and

the commission agreed for the purpose of trrnspir"ncy and fuil discrosure, that the Memorandum,

which was critical to the 425 Agreem"nt, tno,iO be released to the public' Thereafter' we had

requested a copy of the Memoandu, 
"no 

asked the commission to take a brief recess so that

we could actually see what in facl tfre Vfemoiandum stated and a copy of that Memorandum is

attached to this communication.

The Memorandum spends more time addressing the issue of what happens when the 425

Agreement is extinguished if ffre virtage be;r"r-, city, but basicaily indicates the premise of

which we were concerned in that tne +zs ngreement d-oes not preclude incorporation. At that

point, we were allowed to make 
" 

pr"r"nt"tiJn on the Attorney General's Memorandum and we

expanded that into a discussion'anoui wny we befieve the commission should follow the



Memorandum and in fact that the Memorandum was incorrect about the extinguishing of the

Aoreement upon the Virage becoming 
"'citv 

rno ,ctuarty reading from the 425 Agreement to try

ioln""g" their minds relative to that issue'

The Township did not rea|ly speak m-u,ch except !h3t they disagreed with the Memorandum and

the commission seei.reJio'0" 
"rrrv 

of the fact that they were being asked to reargue the matter or

reconsider tne matter-rno .o *,.iv rn"i ori'puori. deplte it ttiat point' Next' the Boundary

commission went to the proposed Findingi ot-Fact and concrusions of Law and with hardly any

discussion, moved,'r".,iro"o "no "oop!tli';;t*;:t^lh; 
troposed Findinss of Fact and

conclusions of Law indicating that the Petition was in' the Boundary commission's

recommendation, legally insufficient'

one of the changes in the Findings of Fact that I eruded to earrier in this Memorandum, was the

fact that apparen y the system rras oe#art"i"o in that if a commission is going to deny legal

sufficiency, it is deemJJl-r".orr"no"tion io the Director of the Department of Licensing and

Regulatory Affairs .nJlt-'r;t6 g'" oit"ttoi io accept the recommendation of the Boundary

Commission or not'

Thus, even though the Boundary commission took the action that it did yesterday, to deny our

petitions for regar sufficiency untir the oir"c"il"*dry rures in writing, the decision is still not final'

At the pubric 
"or#ni'r"dion, 

r made I motion to isk tn# to reionsider their decision based

upon the fact that it was arbitrary, 
""ptigious, .and unreasonable that it did not follow the

estabrished raw and rures, under which tne commission operated, that the reasons stated are not

found within the statute. There *,", no'rioiion mao" after my request to in fact reconsider the

t.tt.t. Thereafter the Commission adjourned'

ln reviewing this matter prior to going to the commission' it appears that the Township of webster

has altered their position relative to tnese +25 Agreements. i willfollow up with their attomey' Mr'

Fahey, but the Township of webster'slnitiar p6sition was that (a) the westridge area and the

cedars area, who have opted to come into tn'e vitage, wourd not'be chatenged under this 425

Argument, Oecause ti'e-y f,1"" 
"ptuO 

inl"Ji"ioin theViihge. lt had appeared that the main thrust

of the Township of webster,s argument*"r .it" the histJricar society part of the 425 Agreement'

because they have iniact decidJd not to come into the Village at this point'

However, the Township crarified their position yesterday indicating that they in fact objected to any

of the 42s areacoming into the virrage]iotl;Jt1h; h"d (2) areas-that have atreadv been joined to

the Village pursuant to the 425 Agreement'

By the commission,s actions yesterday, the ForA.issue rerative to the Attomey-client Privilege

Memorandum has been removeo 
"n'd 

ine tast issue is whether or not a 425 Agreement'

specifically written ano addressing the aspect of. incorporation, can or cannot be included in an

.,i.oipoi"tion petition, which again I believe it can be included.

lwillfollow up with the Village president relative to his discussion with the Historical society' I had

a discussion Monday evening 
"tt", 

oui t""ting on Monday evening with Mr' Bishop' which I

thought was very enlightening'
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Possible Future Action:

The possible options for the Village are to redraw the inco-rporation petition' not including the 425

areas, or firing an appear charenging tn.-i..irrn of *," siate Boundary commission. The state

Boundary commissiJi;a;i;, rrnbrlzg.roli,t.tes,,every finar decision by the commission shall

be subject to judicial review in a mannet ;;#iltyncf no 197 of the Public Acts of 1952' as

amended, ueing sectLns iq.lor to z+i'id ot ine bompit"o '"* of 1948.' (The statutes in

questions have ueeri;#;"b! anO 1e-aoopt"O ly ly?ic nbt tgog, 306 Section 111' effective July

1, 1g70. The Administiitive procedures A;incl 24.301states "when a person has exhausted ail

administrative remedies availabte within ;il"*y, ?P i:aggrieved ?v 9,nn1og:ision 
or order in

a contested case, . . . the decision o,' oro"rEr"oid"t to direlireview by the courts as provided by

lauy''.

McL 24.303(1) states that a petition for review .shat be fired in the circuit court for the county

where the petition"Ii"rio"ror nas r,is'oineiprincipar prace of business in the state, or in the

circuit courtfor Ingham County"'

Subsection 3, .,a petition for review sha|| contain a concise statement of:

(a)Thenatureoftheproceedingsastowhichreviewissought;
iUirh" facts on which venue is based;

icifn" grounds on which relief is sought;
(d) The relief sought;

(4)Apetit ionershallattachtothepetit ion,asanexh.tbit,acopyof
tne agenc!'J""iri"" or order oi which review is sought."

MCL 24.304 states:

"(1)Apetit ionsha||befi ledinthecourtwithin60daysafterthedate
ofmai l ingnot iceottnedecis ionororderof theagency' ' . . .

..(3)Thereviewshal|beconductedbythecourtwithoutajuryandsha||

beconf inedtotherecord. . . thecou' t ,onrequestsha| |hearora]
arguments and receive written briefs'"

MCL24.306scopeofReview.Thishasbeenstatedinmyseptemberg'2011'memorandumso
I won't add this to this conespondence for that reason'

Because of the procedure in our matter, we must await finar decision of the director of the agency

based upon the ,""orr"noation of fl're'dounirry commission. The statutory time period forfiling

an appeal will not begin to commence ttttiL *" receive the written decision of the director'The

Michigan cenera Corirt rules provid" iltlpp""rr for circuit court be within 21 days of the entry of

the order the judgment appeal. wnile tne diatute states 60 days, if .council did wish to appeal' I

would be inclined to file within the 21 Oay time period since,we aie only challenging one issue and I

would not want the Boundary commiJiion oi p.rhaps webster Township argue that we did not

meet our jurisdictionJ requirements, although I believe we have 60 days to appeal'
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It is possible that the director will overrule the Boundary commission, but we will have to wait until

we receive his decision.

I wourd recommend, if the councir wishes to proceed in this matter, that an appear be filed in the

rngham county circuit court for the ,".ion'that the Judges in that court are weil famiriar with

Administrative procedures Act appeals 
"no 

to the extent that local issues could cloud the matter

wou|dbemoredetachedfromthoselocaldistractions'
The appeal is baseJ on the record of t#;roce"Oingt before the Boundary Commission' which

record must be provided by the gounoary iommissioi to the circuit court, written briefs would be

frleO anO hopefuily oral argument would be allowed'

Fortunately in our matter we have one real issue, which is the issue of law only' as to whether or

not the Ad Az|ngreements can oe inctuoeo in our petition for incorporation or not' The other
,,reasons,, of the gornd"ry Commission 

"r 
to the parties getting together to work it out; or not

wanting to cause ritigation; or',a dear is J"at" are'not vafid "realons" in my view and should be

disposed of quickry.-r *ouro assume tnat ttre rownship of webster wourd try to intervene in the

matter and argue to support tne Boundary commission'S action, but since the Fo|A issue has

been removed from this matter the question .or"r down to whether or not the commission made

an enor of raw by refusing to incrude the Act 425 Agreement prOperties in our incorporation

petition.

I hope the Councilfinds this memorandum informative'

Again, I am dismayed that the Boundary commission has taken this course'

RespectfullY submitted,

Y - , - 2
Thomas J.adr(
Special Coundel for Village of Dexter
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